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FRIDAY, MAY 24, 2019, SAN FRANCISCO, CALIFORNIA, 

2 9 27 A.M 

3 

4 THE VIDEOGRAPHER Good morning We are on the 

5 record at 9 27 a m on May 24th, 20 I 9 

6 This 1s the videotaped deposition of 

7 Mr. Radford Small, In Re Tesla Motors, Inc 

8 Stockholders L1t1gat1on, filed in the Court of 

9 Chancery of the State of Delaware, Consolidated Case 

IO No. 12711-VCS 

II This depos111on 1s being held at Robbins 

12 Exhibit 7 E-mail chain between Mr. Small, 59 12 Geller in San Francisco My name 1s Ramon Peraza, 

13 Tim Newell, and others at 

14 SolarCity dated June 13, 2016; 

15 Bates No. TESLA0009 I 855 

16 

17 Exhibit 8 E-mail chain between Mr. Small, 64 

18 Mr. Serra, and Lyndon Rive; 

19 Bates Nos. TESLA00066549 through 

20 552 

21 

13 here w11h our court reporter, Anrae Wimberley 

14 We're here from Ventext Legal Solutions at the 

15 request of counsel for the plaintiff 

16 Please note that audm and video recording 

17 will take place unless all parties have agreed to go 

18 off the record Microphones are sensitive and may 

19 pick up whispers or pnvate conversations 

20 At this time, Counsel, please 1dent1fy 

· 21 yourselves for the record and state whom you 

22 Exhibit 9 E-mail between Mr. Small and 69 22 represent 

23 Riaz Ladhabhoy dated July 20 

, 24 2016; Bates No. TESLA009l897 

25 
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Mr Small and others at 

SolarClty dated June 2, 2016; 

Bates Nos TESLA00710234 

through 243 
--oOo--

Page 7 

11 QUESTIONS WITNESS INSTRUCTED NOT TO ANSWER 

I 12 (None) 
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25 

23 MR DAVENPORT Kevin Davenport, Prickett, 

! 24 Jones & Elliott, for plaintiff 
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I Elliott, for plaintiff. 

2 MR. BENEDICT: Matthew Benedict, Kessler, 

3 Topaz, Meltzer & Check, for the plaintiff. 

4 MS. BOTNICK: Claire Bolnick, Cravath, S\\aine & 

5 Moore, for the director defendants. 

6 MS. BHALOTRA: Chhaya Bhalotra with Ramsey & 

7 Ehrlich for Mr. Radford Small. 

8 MR. EHRLICH: Miles Ehrlich on behalf ofthe 

9 witness, Radford Small. 

IO THE VIDEOGRAPHER: The court reporter may now 

11 swear in the witness. 

12 RADFORD SMALL, 

13 sworn as a witness by the Certified 

14 Shorthand Reporter, testified as follows: 

15 EXAMINATION 

16 BY MR. DAVENPORT: 

17 Q. Morning, Mr. Small. 

18 A. Good morning. 

19 Q. Have you ever had your deposition taken 

20 before? 

21 A. I have once before, in a building right 

22 over there (indicating). 

23 Q. Okay. About how long ago? 

24 A. That was in 2006, I think. 

25 Q. And what was the general subject matter of 

3 (Pages 6 - 9) 
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I the litigation? I date.

Page 12 

2 A. I was at Goldman at the time, and a 2 Q. And who were the lawyers that were present
3 deal -- an equity deal went bad. By the time that 3 during those meetings?
4 they started taking depositions, everybody else on 4 A. Miles and Chhaya.
5 the team had left. I was a junior person at that 5 Q. And did you review any documents when you
6 point. So I had to -- I was deposed in that -- 6 were preparing?
7 Q. Okay. 7 A. Yes.
8 A. -- context. 8 Q. And did any of those documents kind of
9 Q. And so some of these may be familiar, but 9 refresh your memory as to what happened in the past?

IO just a few ground rules for today. 10 A. Yes.
11 A. Okay. 11 Q. And what documents did you review that
12 Q. If at any point you don't hear or 12 refreshed your recollection?
13 understand one of my questions, just let me know and 13 A. Well, I can't -- right now, I can't tell
14 I'll repeat or rephrase it. If you answer my 14 you what-- I mean, there was a whole bunch of them
15 question, I'm going to assume that you both heard 15 that I -- refreshed my recollection. But sitting
16 and understood it. 16 here right now, I don't know which one. I couldn't
17 Is that fair? 17 pull one out.
18 A. Fair. 18 Q. Okay. Were there e-mails and
19 Q. And there's a natural tendency in going 19 presentations?
20 back and forth to kind of talk over each other or 20 A. Yeah, I'd say -- well, e-mails -- mostly
21 anticipate where I'm going with a question. Because 21 e-mails.
22 the court reporter can't take down two people 22 Q. Okay. Give me a brief synopsis of your
23 speaking at the same time, 11)' to wait until I 23 educational background.
24 finish my question before you begin your response -- I 24 A. So I graduated from UC Berkeley and then I
25 A. Okay. 25 went to law school, so I've got a JD at -- a JD at

Page 11 Page 13 I 
Q. -- and I'll wait until you finish your

2 response before I ask my next question.
3 Is that fair?
4 A. Fair.
5 Q. You're not a prisoner heretoday. !fat
6 any point you need to take a break, just let me know
7 and I'm happy to accommodate.
8 If your attorneys object, unless it's an

[ 9 instruction not to answer, you can go ahead and
10 answer the question.

1 
11 A. Okay.
12 Q. Have you taken any medication that would
13 affect your testimony today?
14 A. No.
15 Q. Any reason why the deposition shouldn't go
16 forward?
17 A. No.
18 Q. Did you prepare for your deposition today?
19 A. I did.
20 Q. And what did you do?
21 A. 1 spent a few hours with my counsel on two
22 separate occasions.
23 Q. And when were those occasions?
24 A. One was yesterday and the other was
e probably a month ago. I don't remember the exact

Loyola Law School.
2 And then I went -- because I was a -- then
3 I got -- went to get an advanced degree in tax law,
4 and so I got an LLM in tax law at NYU.
5 And that's it.
6 Q. Were you ever a practicing lawyer or did
7 you go right to Goldman after --
8 A. For two -- for two and a half years. And
9 then I just thought, no way, I can't do this. No

10 disrespect.
11 Q. None taken.
12 A. It wasn't for me.
13 Q. And what law firm did you practice with?
14 A. It was Coudert Brothers.
15 Q. Okay. And what type of law did you
16 practice?
17 A. It was a great place to work; it was
18 just -- it wasn't a real law firm. They didn't care
19 about profits, so that's why they went by the
20 wayside.
21 No, it was all about offshore -- it was

1 22 mostly like international tax and how it relates to
23 the U.S.
24 Q. And then after that, did you go to work
25 for Goldman Sachs?

4 (Pages IO - 13) 
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A. Yes. A. No.

Page 16 

2 Q. And who's your current employer? 2 (Witness shakes head negatively.) 

3 A. My employer, it's Family Office in Menlo 3 Q. After SolarCity went public, is it correct 

4 Park. 4 that you left Goldman Sachs to work for SolarCity? 

5 Q. And what's your title there? 5 A. So I led SolarCity's IPO, but I wasn't --

6 A. Principal. 6 I didn't join SolarCity until May of 2015. So I had 

7 Q. And what are your responsibilities? 7 did -- I had done a fair amount of financings for 

8 A. It's a solar company -- well, part of 8 them while I was at Goldman, and then I decided to 

9 it -- the place where I spent almost -- the vast 9 move over -- I got tired of banking and I wanted to 

IO majority of my time is in the solar business. IO do something different, and so I went to -- I talked 

11 Q. And what does Family Office do? 11 to Lyndon and that's how I got hired. 

12 A. Family Office, they have a very large real 12 Q. So you joined SolarCity in May of 2015? 

13 estate holdings. They do credit investing, they do 13 A. Correct. 

14 solar, and they do early-stage technology, because 14 Q. And did you have a few different titles 

15 they have lots of relationships in the Valley. 15 while you were with SolarCity? 
16 Q. When did you start at Family Office? 16 A. Yes. 

17 A. Started IO months ago. 17 Q. What was the first title? 

18 Q. And were you CFO of SolarCity before that? 18 A. I think the first one was something IR,

19 A. Yes. 19 and then -- and then it was VP of finance, and then 

20 Q. And did you resign as CFO? 20 it was --

21 A. Well, wait, sorry. No, I was not CFO. 21 Q. Okay. Let's focus on --

22 was CFO of Tesla for the last three months ofmy 22 A. -- global capital markets. It was a bunch 

23 tenure before the merger. I left Tesla at the end 23 of titles. 

24 of -- on March -- 24 Q. All right. Why don't we focus on 2016. 

25 MR. EHRLICH: You were the CFO ofSolarCity. 25 A. Okay. 

Page 15 Page 17 

THE WITNESS: Solar- --yeah, CFO of SolarCity. I Q. What was your title in -- at the start of

2 MR. EHRLICH: Before the merger. 2 2016? 

3 THE WITNESS: Right, before the merger. 3 A. I think it was VP global capital markets. 

4 And then I left Tesla, because I went in 4 But there were a lot of different titles, because I 

5 to Tesla as part of the merger. I left on 5 had different roles in the beginning. So ... 

6 March 31st of 2018, ofmy own volition. 6 Q. Okay. Who did you report to? 

7 BY MR. DAVENPORT: 7 A. I -- at that point, I would have reported 
8 Q. So just walk me through that. 8 to Lyndon. 

9 What was your position at SolarCity at the 9 Q. That's Lyndon Rive? 

IO time Tesla acquired SolarCity? IO A. Lyndon Rive and Tanguy, those two. 

11 A. It was CFO. 11 Q. Did anyone report directly to you? 

12 Q. Okay. And after the acquisition of 12 A. Yeah, I had -- you know, depending on the

13 SolarCity by Tesla, what was your -- did you remain 13 time period, there were 20 to 23 people on my team. 

14 with SolarCity or were -- 14 Q. What about in 2016? About the same? 

15 A. No -- 15 A. I'd say it was a little less, but yeah. 

16 Q. --you transitioned to a role at Tesla? 16 Well, the beginning of20l6 it was probably more 

17 A. The companies merged, so it was one 17 like 17 or 18 people. 

18 company. My title then was VP of global capital 18 Q. Okay. And at the beginning of 2016, were 

19 markets. 19 there any sort of primary direct reports that you 

20 Q. And were you in that position until 20 had? 

21 March 3 I, 2018? 21 A. Yeah. There were -- a guy named Chris 

22 A. Yes. 22 Wasley, Albert Luu. Really, those two. 

23 Q. And does your current employer, Family 23 Q. And what were your responsibilities as VP 

24 Office, have any business relationship with 24 of global finance? 

25 SolarCity or Tesla? 25 A. To finance the solar business. 

5 (Pages 14 - 17) 
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Q. And what was Mr. Wasley's title?

2 A. He -- I can't remember what his title was. 

3 Q. What did he do? 

4 A. He was -- he was the laboring oar, along 

5 with Albert, in executing transactions. 

6 Q. What type of transactions? 

7 A. Lots of transactions. 

8 So we would place tax equity, so that's 

9 usually what Albert did. 

10 With Chris, just to give you the 

11 highlights, he did -- in 2016 -- over the course of 

12 2016, we did four cash equity deals, which raised a 

13 total amount ofa billion dollars. 300 of that was 

14 equity that went straight to our cash flow. We 

15 would -- we did -- we have the revolver. We had 

16 off- -- we would do debt financings. There was 

17 Kronor. 

18 So we had a lot of different debt 

19 facilities and just financing facilities. 

20 Q. So you mentioned Kronor. 

21 Kronor was the secured revolving credit 

22 facility in 2016; is that correct? 

23 A. Correct. 

24 Q. And can you explain to me how SolarCity 

25 used this secured revolving credit facility? 

Page 19 

I A. So the way it worked was because the 

2 residential solar business -- you need tax equity, 

3 and so ever)'body places that. 

4 But what you want to do is aggregate 

5 assets so you can get a big pool, and then you --

6 then you refinance it in a market. 

7 And so what Kronor would do is it -- we 

8 could put assets into the facility, subject to them 

9 being taken out of that facility and refinanced in a 

IO new market. And so that's how it worked. 

11 Q. So walk me through that. 

12 You have the tax equity, which would be 

13 one piece of it, and then you would separately have 

14 the remainder, whatever the cash flow rights were, 

15 to that particular asset, and that would go into --

16 A. No. 

17 Q. -- Kronor? 

18 A. No. 

19 Q. Okay. 

20 A. Tax Equity owns the assets, along with 

21 SolarCity. So -- but you can't put that -- you 

22 can't close on the -- if you close on the 

23 transaction, you'll only have the assets that are in 

24 the facility at that point. 

25 So what we wanted to do is do bigger 

Page 20 

financings, because there's a cost involved to doing 

2 this. So you would aggregate assets, residential 

3 solar systems, over, you know, call it six to nine 

4 months, depending on the cadence of -- the cadence 

5 of asset acquisitions. 

6 And so once you get a big enough pool, you 

7 put -- you engage Tax Equity. Tax Equity partners 

8 with SolarCity. They both own the assets, and you 

9 refinance it that way. Then it's a -- it's its own 

10 pool. 

l I And that's why you've -- you probably have

12 seen all these different names for these different

13 facilities. That's why we do that, so that we know

14 which facility it is. Because that's the one that's

I 5 aggregating that pool of assets.

16 Q. Um-hum.

17 And Bank of America was the administrative 

18 agent for that facility; right? 

19 A. No. That was the revolver.

20 Q. Okay. Yeah, I --

21 A. The pool was -- I think --

22 Q. -- I should have been more clear.

23 A. Sorry. I think -- I think you're right on

24 that. 

25 Q. Bank of America was the administrative

Page 21 

I agent for the revolver; is that correct? 

2 A. Yes. 

3 Q. And what, generally, were Bank of 

4 America's responsibilities as the administrative 

5 agent? 

6 A. I think they -- in that role, they were 

7 tasked with -- instead of the company at SolarCity 

8 dealing with six or eight banks, we would just deal 

9 with one, which was B of A. 

IO Q. Did Bank of America have authority to 

I I approve amendments to the revolver by itself'? 

12 A. No. They would have to -- they would have 

I 3 to get -- well, I think there were some decisions 

14 needed to go to a full vote. They're -- they might 

I 5 have had leeway to make their own decisions for some 

16 things, but that, I don't know. 

I 7 Q. And Bank of America was also a lender in 

18 the revolver; right? 

19 A. Yes. 

20 Q. And it was one of the largest lenders in 

2 I 2016; right? 

22 A. Yes. 

23 Q. And you would agree with me that Bank of 

24 America is one ofSolarCity's most important 

25 creditors in 20 I 6? 

6 (Pages 18 - 21) 
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2 Q. And the revolver, I think you mentioned, 

3 was -- is funded by multiple lenders, not just one 

4 bank; is that correct? 

5 A. Correct. 

6 Q. And do you recall who the lenders were in 

7 2016? 

8 A. We had -- let's see. Credit Suisse was 

9 another big lender, Deutsche Bank. I think Goldman 

10 was in it. 

11 Who else? I don't know. Those are the 

12 names that come to mind. 

I 3 (Small Exhibit I was marked.) 

14 BY MR. DAVENPORT: 

15 Q. Mr. Small, you've been handed an exhibit 

16 marked Small Exhibit No. I. It begins with a Bates 

17 stamp TESLA00144299. 

I 8 With any of the documents I hand you 

19 today, you're welcome to review the document 

20 entirely. Ifl -- if it's a lengthy document, I'll 

21 direct you to the area I've got a question on. 

22 A. Okay. 

23 Q. This is a document dated May 27th, 2016, 

24 with "Bank of America" at the top. 

25 Do these lenders here on the first page 

Page 23 

appear to be the lenders who were participating in 

2 the revolver? 

3 A. They do. 

4 Q. Were there any other banks that were 

5 participating in the revolver besides these at the 

6 time that you can recall? 

7 A. I don't recall anybody else. 

8 Q. Okay. To your knowledge, during 2016, did 

9 any of the lenders here in the revolver also lend 

IO money to SolarCity pursuant to any other credit 

11 facility? 

12 A. Well, yes. That's why they all went into 

13 the revolver -- well, why most of them went into the 

14 revolver. 

15 So Bank of America would do debt and tax 

16 equity for us. Credit Suisse would do -- and this 

17 is just examples -- Credit Suisse would do tax 

18 equity for us. They did big tax -- they were one of 

19 our biggest tax equity providers, along with Bank of 

20 America. 

21 And then also Credit Suisse did all of our 

22 securitizations. 

23 And then Keybank, I don't remember them 

24 really doing a lot. 

25 And then Deutsche did some financings for 

Page 24 

us, as well. 

2 Q. Were -- any of these lenders, did they 

3 lend SolarCity money on an unsecured basis at this 

4 time? 

5 A. No, this was all unsecured. 

6 Q. Are you --

7 A. Or, sorry, this was all secured, except 

8 for the revolver. I guess you could -- in some 

9 sense you could call the revolver unsecured. But 

IO this -- like almost all of our financings were 

11 recourse financings. 

12 Q. Well, the revolver was secured, as well, 

13 wasn't it? 

14 A. Yeah. 

15 Q. What was it secured by? 

16 A. Well, I think it's the commitments. You 

17 know, that's a -- I haven't thought of it that way. 

18 Q. Well, are you aware of any assets that the 

19 revolver was secured by? 

20 A. Not that I recollect. 

21 Q. At the start of 2016, what was the credit 

22 limit for the revolver? 

23 A. I don't know that number. 

24 Q. Okay. This is a -- ifwe look back at --

25 A. I would think it's probably around this 

Page 25 

I same amount, but like I can't tell you on this date 

2 that that's the right number. 

3 Q. During 2016, SolarCity requested an 

4 increase in the credit limit for the revolver; 

5 right? 

6 A. Yes. 

7 Q. And who had to consent to the increase? 

8 A. The banks. 

9 Q. Was it -- do you need unanimous approval 

10 from all these banks or just the majority of them? 

11 How did that work? 

12 A. I think you need everybody to come into 

13 the revolver, and then they can also decide to leave 

14 the revolver if they want. 

15 Q. Right. I understand that. My question is 

16 a little different. 

17 If you wanted to increase the credit limit 

18 for the revolver, did you need unanimous approval 

19 from all of the current lenders in the revolver? 

20 A. Oh, ifwe wanted to add somebody. I don't 

21 think we needed full -- I don't -- I think we could 

22 just add them. 

23 Q. Well, there's a difference between the 

24 creditors who were already in the revolver allowing 

25 for an increase in the credit limit and creditors 

7 (Pages 22 - 25) 
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agreeing to increase the amount of capital that they 

2 commit to lend on the revolver; is that correct? 
3 A. Say that again.
4 Q. Sure.
5 There's a difference between the creditors 
6 consenting to the -- a credit limit being 
7 increased --
8 A. Um-hum.
9 Q. -- and creditors actually committing to

IO add additional capital to the revolver. 
11 A. Yeah, that -- I think that's a different
12 thing. 
13 Q. So the creditors in the revolver might 
14 consent to an increase in the credit limit, but not 

' 15 agree to put any more money in themselves; right? 
16 A. Correct.
17 Q. And even ifSolarCity got approval to 
18 increase the revolver I ine and found banks that were 
19 willing to commit capital -- additional capital into 
20 the revolver, there were still covenants that 
21 restricted the total amount that SolarCity could 
22 draw on the revolver; right? 
23 A. Yes. 
24 Q. And you recall in 2016 SolarCity getting 
25 approval from the lenders in the revolver to 

Page 27 
I increase the credit line by $350 million? 
2 A. I mean, we were doing so many financings, 
3 so I -- if you -- if that's what it says in the 
4 documents, then I'll go with that. 
5 Q. Okay. But do you recall in 2016 getting 
6 approval from the lenders for there to be an 
7 increase in the credit line, but not being able to 
8 find lenders who were willing to commit that 
9 additional money to the revolver? 

IO A. I don't recal I.
11 Q. The revolver required that SolarCity 
12 comply with certain financial and reporting 
13 requirements; right? 
14 A. Correct.
15 Q. Can you describe your understanding of 
16 those requirements in 2016 before the Tesla 
17 acquisition closed? 
18 A. Of the revolver?
19 Q. Yes.
20 A. I don't know how to answer that question,
21 really. 
22 Q. Well, were there financial covenants that

' 23 were imposed --
24 A. It was --
25 Q. -- through the revolver?

A. There were a lot of covenants.
2 (Reporter clarification.)
3 Q. Imposed through the revolver.
4 A. There were a lot of covenants.
5 Q. Do you recall any in particular?
6 A. Sitting here today, right now, no.

Page 28 

7 Q. You agree that during 2016, SolarCity's 
8 margins for compliance with the financial covenants 
9 decreased, particularly with respect to the amount 

IO of unencumbered liquidity? 
11 A. Say that again. 
12 Q. Sure. 
13 During 2016, SolarCity's margins for 
14 compliance with financial covenants decreased, 
15 particularly with respect to the amount of 
16 unencumbered liquidity? 
17 A. Yeah, I would say that liquidity grew
18 tighter in 2016. 
19 Q. And prior to 2016, had SolarCity ever 
20 breached the revolver's unencumbered liquidity 
21 covenant? 
22 A. I don't think we had.
23 Q. And ifSolarCity had breached that 
24 covenant, it would have to obtain a waiver or the 
25 credit facility would be in default; right? 

Page 29 
A. Effectively.

2 Q. Well, is that -- that's a true statement;
3 right? 
4 A. I think, yeah.
5 Q. And how did the waiver process work in
6 2016? 
7 A. I don't know how the waiver process
8 worked. 
9 Q. Never had to seek one?

IO A. I don't think we had to -- I don't think
11 so, but ... 
12 Q. Well, to your knowledge, had SolarCity 
13 violated any of the financial or reporting covenants 
14 in any debt instrument since you joined the company? 
15 A. Any debt instrument?
16 Q. Well, let's start with the revolver.
17 A. I mean -- okay.
18 Q. To your knowledge, had SolarCity violated 
19 any financial or reporting covenant in the revolver 
20 since you joined the company? 
21 A. Not that I recollect.
22 (Small Exhibits 2 and 3 were marked.) 
23 BY MR. DAVENPORT: 
24 Q. Mr. Small, you've been handed two 
25 exhibits. The first one marked Small Exhibit 2 
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bears a Bates stamp ofTESLA00545735, and the second 

2 one marked Small Exhibit 3 begins with Bates No. 

3 TESLA00545737. 

4 Small Exhibit 2 is an e-mail from Stephen 

5 Orosz --

6 A. Orosz. 

7 Q. -- Orosz to you and others at SolarCity 

8 dated May 4, 2016; right? 

9 A. Yep. 

IO Q. And the e-mail attaches a document --

11 MR. EHRLICH: Counsel, I think it's from Scott 

12 Williams to Stephen Orosz --

13 MR. DAVENPORT: I'm sorry. 

14 MR. EHRLICH: -- not --

15 MR. DAVENPORT: You're correct. 

16 BY MR. DAVENPORT: 

17 Q. So the first e-mail is from Scott Williams 

18 to Steve Orosz and you and Ron Klein on May 4, 2016; 

19 right? 

20 A. That's what it says. 

21 Q. Okay. And the e-mail attaches this Small 

22 Exhibit 3, which is the "Revolver Reporting Update"; 

23 is that correct? 

24 A. That's what it says. 

25 Q. And in Mr. Williams' e-mail ... 

MR. EHRLICH: Counsel, can I just -- I just 

2 want to note it says "Revolver Tracking Update," 

3 which could be the attachment. 
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4 MR. DAVENPORT: Okay. It was the next document 

5 sequentially based on the Bates number, so it 

6 appeared to be the attachment, notwithstanding the 

7 difference in the title. Mr. Small can tell me if 

8 this is -- this doesn't look familiar. 

9 BY MR. DAVENPORT: 

10 Q. But -- so I just want to start with 

11 Mr. Williams says that he's made Steve's and Rad's 

12 updates. 

13 Did you update this Small Exhibit 3 

14 revolver reporting update? 

15 A. Can I read it? 

16 Q. Sure. 

17 A. Okay. 

18 (Witness reviews document.) 

19 A. Okay. 

20 Q. And turning to Small Exhibit 3, which is 

21 this reporting -- revolver reporting update, can you 

22 describe what this update is used for? 

23 A. Well, let me read this one. 

24 (Witness reviews document.) 

25 A. Okay. 
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Q. So can you tell me what this report would

2 be used for? 

3 A. It's revolver management. Like the volume

4 of our financings was large in the -- in terms of 

5 dollars and in terms of frequency of different 

6 financings, and so that's why -- you can just get a 

7 sense of that on that page. Each of these is a 

8 separate transaction or a draw. And so that's how 

9 we managed it. 

10 Q. Okay. Well, let's look at the next page, 

l l page 3, I guess it is, where at the top it says --

A. "Borrowing Base"?12 

13 Q. -- "SCTY," yeah, "Borrowing Base April

14 Activity" -- "Activity in April."

15 A. Oh, April.

16 Q. (Indicating.)

17 A. Okay. Yeah.

18 Q. The second bullet point there says,

19 "Self-reported deficiency to BAML upon notice."
1 
20 Do you know what that refers to?

21 A. I don't know. We might have had a

22 footfall.

23 Q. Do you recall what that footfall was?

24 A. No.

25 (Small Exhibit 4 was marked.)

Page 33 

I BY MR. DAVENPORT: 

2 Q. Mr. Small, you've been handed a document

3 marked Small Exhibit 4. For the record, it begins 

4 with Bates No. TESLA00565425. 

5 And this is an e-mail chain between you 

6 and other folks at SolarCity, with the last e-mail 

7 sent by you on May I 2, 20 I 6; right? 

, 8 A. Yes. 

9 Q. And I want to turn to Mr. Williams' e-mail 

IO on May 12, 2016. He says, among other things, "To 

11 avoid having another deficiency, at a minimum we 

12 need to close the $40 million ofupsizing in 

13 Kronor." 

14 Do you see that? 

15 A. I'm still reading it. 

16 (Witness reviews document.) 

17 A. Okay. 

18 Q. And turning to the part where Mr. Williams 

19 says, among other things, "To avoid having another 

20 deficiency, at a minimum we need to close the $40 

21 million of upsizing in Kronor." 
22 Do you see that part? 

23 A. I do. 

24 Q. Do you recall how SolarCity was previously 

25 deficient? 
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A. That doesn't say that we were deficient.

2 And then if you read down and you see Citibank, 

3 Honda3, Costello2, in the month of May, could have 

4 fixed it. 

5 Q. Right. Well, it says --

6 A. So I don't read this as saying we busted a 

7 covenant. 

8 Q. Okay. Well, he says, "In order to avoid 

9 having another deficiency ... " 

IO Doesn't that suggest that there had to 

11 have been a prior deficiency? 

12 A. Right. And that might have been this 

13 self-reported footfall. Like it happened sometimes. 

14 There's a lot of financing. Like I can't emphasize 

15 that enough. 

16 Q. Okay. But do you --

17 A. So that's -- so here, this is just -- in 

18 my mind, this is just managing our financings. 

19 Q. Okay. And I just want to know, do you 

20 recall what deficiency is being referred to in this 

21 e-mail? 

22 A. No, I don't know which one it is. 

23 (Small Exhibit 5 was marked.) 

24 BY MR. DAVENPORT: 

25 Q. Mr. Small, you've been handed an exhibit 
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I marked Small Exhibit No. 5, and, for the record, it 

2 begins with the Bates stamp TESLA000264 I 6. 

3 You can go ahead and take a minute to 

4 review the e-mail. 

5 (Witness reviews document.) 

6 MR. EHRLICH: And, remember, it's in reverse 

7 order. 

8 THE WITNESS: Yeah. 

9 Okay. 

10 BY MR. DAVENPORT: 

11 Q. Is it correct these e-mails generally 

12 discuss SolarCity's updated QI cash flow forecast? 

13 A. Well, I don't know -- it would be the 

14 forward-looking QI, because most of these e-mails 

15 are from early January. 

16 Q. Right. 

17 A. Okay. 

18 Q. It's just an updated QI cash flow 

19 forecast; right? 

20 A. Yes. 

21 Q. And it's correct that these projections, 

22 the most recent one on the first page, have 

23 SolarCity's QI cash burn at 156 million? 

24 A. Estimated, yes. 

25 Q. And "cash burn" means how much less 

SolarCity would have in cash at the end of the 

2 quarter than it started afier you account for all 

3 the operational and financing cash flows; is that 

4 right? 

5 A. Right. The burn was higher than expected.

6 Q 29 million higher than the last forecast 

7 provided to Bank of America; right?

8 A. Yep. 

9 Q. And is it fair to say that during 2015 and 

IO 2016, Bank of America was being given frequent 

I I updated cash flow forecasts? 

12 A. Yes. 

13 Q. And do you recall whether those forecasts 

14 were being given weekly or monthly? 

15 A. Also, just as a -- you should know that I 

16 joined SolarCity in May of2015 in a different role. 

17 So I didn't -- I assumed responsibility for this 

18 group probably in, you know, call it the fall. So 

19 when you talk about 2015,just keep that in mind. 

20 Q. Understood. 

21 Once you joined SolarCity and were in a 
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22 role where you would be communicating with Bank of 

23 America, were the updated forecasts being given 

24 weekly? Monthly? Can you give me a sense of how 

25 frequent they were provided? 

Page 37 

A. As we got -- so in the beginning, it was

2 probably a monthly forecast, and then it went down 

3 to weekly, and then there were times when we 

4 actually did it daily. 

5 Q. Um-hum. And what caused -- what was the 

6 reason for why the forecasts were being given more 

7 frequently? 

8 A. Because we wanted to -- from this -- I 

9 would say our reporting and management of the 

IO business was not as buttoned up in early 2016 as it 

11 was when -- at the end of 2016. 

12 So there was a progression in that year, 

13 especially, and we just had more talented people 

14 come in and manage the business. 

15 Q. Was Bank of America seeking updated 

16 forecasts more frequently? 

I 7 A. Yeah, I think they wanted to see more 

18 frequent forecasts because they knew we were doing 

19 them. 

20 Q. And there was a concern among SolarCity 

21 employees in this e-mail regarding Bank of America's 

22 reaction to the updated forecasts that had a 

23 significantly higher cash burn; right? 

24 A. 29 million isn't that significant to me. 

25 Q. Okay. Well, was there a concern, at least 
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as reflected in this e-mail, among the employees 
2 about providing this information to Bank of America? 
3 A. Yeah, I think they're saying -- yeah. 
4 They were -- they were worried about what -- from 
5 the e-mails, they were worried about BAML's 
6 reaction. 
7 Q. Well, that's because --
8 (Reporter clarification.) 
9 A. BAML. Oh, Bank of America's reaction. 

10 Q. And that's because during 2015 and 2016, 
11 Bank of America expressed frustration to you with 
12 the inaccuracies of SolarCity's forecasts; is that 
13 correct? 
14 A. I would -- well, I would characterize it a 
15 little differently. Our reporting got much better 
16 over time. 
17 Q. Okay. That's fine, but my question was a 
18 little bit different. 
19 Bank of America expressed frustration to 
20 you with the inaccuracies ofSolarCity's forecasts 
21 in 2015 and early 2016; is that correct? 
22 A. They may have, yeah. 
23 Q. And that frustration was because SolarCity 
24 wasn't meeting its forecasts; right? They weren't 
25 upset that you were blowing the forecasts out of the 

water with better performance, they were frustrated 

2 that SolarCity wasn't meeting the performance that 

3 it forecasted; is that correct? 

4 A. I don't know if! would say it that way, 

5 actually. There -- it -- there were -- I mean, 

6 think about it. They were in the revolver until the 

7 end. 

8 And so you have -- you know, you go 
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9 through these processes. And I don't know if you've 

IO ever actually worked in a company and you have to do 

11 this. Like, it's hard. And so I'm not going to --

12 I'm not going to throw anybody under the bus 

13 Q. I'm not asking you to throw anybody under 

14 the bus. 
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I period? 
2 A. At least in 2016. 
3 Q. Okay. You could set this document aside. 
4 A. Okay. 
5 Q. Can you pull Small Exhibit No. 1 back out. 
6 A. Okay. 
7 Q. And this document from May 27, it sets 
8 forth the banks and the amounts that those banks 
9 committed to the revolver; is that correct? 

JO A. Yes. 
11 Q. And the document shows that Bank of 
12 America managed half of its funds that it committed 
13 to SolarCity on the revolver in the -- in a 
14 distressed asset group. 
15 Do you see that? 
16 A. Yes. 
17 Q. And did that begin in 2016? 
18 A. To my recollection, yes. 
19 Q. And it's correct that as of May 2016, 
20 SolarCity had drawn the maximum that it was 
21 permitted to draw on the revolver; right? 
22 A. That's what this file says. 
23 Q. And the document shows that ING is 
24 increasing its capital commitment by $50 million, 
25 but Deutsche Bank is decreasing its commitment by 

$10 million; is that right? 
2 A. Is that in the top part? Is that --
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3 Q. So the -- where I see it is "Deutsche Bank 
4 Existing Commitment, 110 million," and then two 
5 columns over --
6 A. Oh, I see. 
7 Q. -- "New Commitment." 
8 A. Yeah, so ING added 50 million; Keybank 
9 stayed the same. 175, 150. Yeah, the others are 

IO the same. 
11 Q. With Deutsche Bank decreasing by 
12 IO million; right? 
13 A. Oh, yeah, right. 
14 Q. Can you tum to page 2 of this document, 

15 My question was, was Bank of America ' 15 and tell me if I've got this right. 
16 frustrated because SolarCity was not meeting the 

17 forecasts that it provided Bank of America in 2015 

18 and 2016? 

19 A. I would say yes, but I can't tell you --

20 but not relating to those dates. There -- they 

21 were -- there were times that they were very 

22 frustrated with us. 

23 Q. And when was that? 

24 A. It tended to be around things like this. 

25 Q. And was that in the 2015 and 2016 lime 

16 There's 30.2 million of new money that's 
17 coming in from ING to SolarCity, but because 
18 SolarCity was maxed out on the draw, the new money 
19 gets refunded to all the other banks; is that 
20 correct? 
21 A. That, I don't know. I don't remember how 
22 that worked. 
23 Q. Okay. Well, can you take a look at this 
24 page and tell me if you can explain what it is I'm 
25 looking at? 
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A. I can't. I mean, it shows -- it might be

2 that they just rebalanced the commitments to the 

3 revolver. That's what it looks like to me. 

4 And so that's why you see ING, they go up 

5 by net 30 and then the others come down because 

6 there's -- they're not -- either some are -- like 

7 Deutsche Bank was cutting their commitment by 

8 IO million and the others just stayed the same. 

9 So I would guess -- and it's only a 

IO guess -- that that's what's happening. 

11 Q. Um-hum. And that looks consi_stent -- if 

12 you look back on the first page, where it's got 
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13 "Existing Pro Rata" and "New Pro Raia," is that what 

14 you're -- you were talking about, that their pro 

15 rata commitment on the revolver --

16 A. Right. 

17 Q. -- would decrease? 

18 So the decision of the non-ING banks to 

19 not increase their capital commitment, that resulted 

20 in their percentage of the total commitment going 

21 down and then them getting some money back from ING; 

22 is that right? 

23 A. Correct. But I would note that the 

, 24 overall commitments to the revolver went up by 

25 40 million. 

Q. In 2016, SolarCity was designated as a
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2 highly leveraged company by Bank of America; is that 

3 correct? 

4 A. I don't know -- I would say yes. I don't 

5 know if you described it in words that way, but yes. 

6 (Small Exhibit 6 was marked.) 

7 BY MR. DAVENPORT: 

8 Q. Okay. Mr. Small, for the record, 

9 Exhibit -- Small Exhibit 6 has a Bates stamp of 

IO TESLA00092092. 

11 If you could take a minute to review this 

12 document, please. 

13 (Witness reviews document.) 

14 A. Okay. 

15 Q. So I want to tum -- direct your attention 

16 to the second page of the e-mail. And this is your 

17 e-mail to Mr. Rive and Mr. Serra and Mr. Ellis on 

18 May 5, 2016. 

19 A. Okay. 

20 Q. And you say that you've got Bank of 

21 America's risk team coming into the office tomorrow, 

22 and you said that "this relates to our designation 

23 as a highly leveraged company and perceived missteps 

24 on our part regarding forecasting and other items." 

25 Did Bank of America begin designating 
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SolarCity as a highly leveraged company in 2016? 

2 A. I would think it was 20 I 6, but I can't --

3 I'm not sure. 

4 Q. And you attended this meeting with Bank of 

5 America's risk team; right? 

6 A. Yes. 

7 Q. Do you recall that meeting? 

8 A. Not really. 

9 Q. Do you recall who was on Bank of America's 

IO risk team? 

I I A. Well, at that point, there was a woman 

I 2 from B of A that they put in charge of the revolver, 

I 3 and this is in -- I'm not sure that she had taken 

14 over -- no, actually, I think she had. So she was 

15 in the role of managing the revolver. That was her 

16 job. 

17 And so she probably scheduled this meeting 

I 8 and then wanted to go through all this with us. 

I 9 Q. And one of the things that was discussed 

20 at that meeting was Bank of America's concern with 

2 I SolarCity missing its forecasts; right? 

22 A. That's what it says. 

23 Q. And following the meeting, Bank of America 

24 didn't change its designation ofSolarCity; right? 

25 A. No, not that I know of. 
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Q. And Bank of America didn't agree to commit

2 any more capital to the revolver than it had already 

3 committed in 2016; right? 

4 A Yeah, that was -- yeah. 

5 Q. Bank of America -- the funds that Bank of 

6 America lent SolarCity, they were managed by Bank of 

7 America's special situations group throughout 2016; 

8 is that correct? 

9 A. It was a special group. I don't know if 

IO that was the exact name, but yes. 

11 Q. And that occurred throughout 2016; right? 

12 A. Well,l don'tknow when in 2016 it 

13 started, but it was probably fairly early in the 

14 year. 

15 Q. And continued throughout the year; right? 

16 A. Yes.

17 MR. DAVENPORT: Why don't we go off the record 

18 and take a five-minute break. 

19 THE WITNESS: Okay. 

20 THE VIDEOGRAPHER: We are off the record at 

21 10:19 a m. 

22 (Recess taken.) 

23 THE VIDEOGRAPHER. We are back on the record at 

24 10:31 a.m. 

25 BY MR. DAVENPORT: 
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Q. Mr. Small, you've been handed an exhibit

2 that was previously marked Plaintiffs' Exhibit 15 at 

3 Lyndon Rive's deposition. For the record, it has a 

4 Bates stamp TESLA00710234. 

5 Take a moment to review the document. 

6 A. Okay. 

7 (Witness reviews document.) 

8 A. Okay. 

9 Q. This is an e-mail from Bryan Ellis to you 

IO and others at SolarCity on June 2nd, 2016; right? 

11 A. Correct. 

12 Q. And Mr. Ellis alerts you and others of 

13 SolarCity's current liquidity situation and that it 

14 will violate the liquidity covenant ifit doesn't 

15 act; right? 

16 A. Correct. 

17 Q. And the "liquidity covenant" refers to the 

18 credit facility, right -- or the revolving credit 

19 facility; right? 

20 A. I believe so, yeah. 

21 Q. And before we get to Plan A and B, page I 

22 shows what SolarCity was intending to do with these 

23 four bullet points; is that correct? 

24 A. Yeah, I think that's what -- I mean, it 

25 doesn't say that this was the actual plan, but 
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from -- but I can't -- I wouldn't -- I don't know if 

2 this is the exact plan, but it --

3 Q. Right. From the context of the e-mail --

4 A. Right. Because there's a lot of things in 

5 here --

6 Q. Okay. 

7 A. -- and the different -- the different 

8 scenarios. 

9 Q. Okay. Well, let's look at the -- the 

IO fourth bullet on the first page says, "AP hold of 

11 13 million." 

12 And "AP," that means accounts payable; 

13 right? 

14 A. Correct. 

15 Q. And Mr. Ellis is informing you here that 

16 the current plan is to withhold paying vendors of 

17 SolarCity the accounts payable beginning June 27 to 

18 save $13 million that month; is that correct? 

19 A. Correct. 

20 Q. But that alone wasn't going to satisfy the 

21 liquidity covenants; right? 

22 A. Right. But it's not -- it's not abnormal 

23 for companies to hold AP. 

24 Q. Okay. Well, there's two plans, Liquidity 

25 Plan A and Liquidity Plan B; right? 

I A. Right. 
Page 48 

2 Q. Let's look at Liquidity Plan A. And this

3 begins on the second page of the e-mail. 

4 A. Okay. 

5 Q. And Liquidity Plan A would clear the

6 liquidity covenant by 5 million, but at least three 

7 things had to happen: 

8 First, CAST3 had the tranche of 80 million 

9 on June 17th; right? 

10 A. Sorry, which page? 

11 Q. Start on page 2 of the e-mail, and it's 

12 got a Bates number that ends in 235. 

13 A. Right. So you're saying that -- just so 

14 I'm looking at the right thing. That one 

15 (indicating)? 

16 Q. So that first one right there 

17 (indicating). 

18 A. Okay. 

19 Q. Do you see that bullet at the bottom of 

20 the page? 

21 A. Okay. Yes. 

22 Q. And do you have an understanding of what 

23 Mr. Ellis meant when he says that SolarCity has only 

24 57 million in cash, referring to the 80 million 

25 tranche? 

A. Wait. Where is that?

2 Q. So the last bullet on this page here

3 (indicating). 

4 A. So that's 2. Oh, okay.

5 Okay. Yeah, he said -- yeah, I

6 acknowledge that's what he says. 

Page 49 

7 Q. Um-hum. And where he says, "And we need 

8 to solve how to tranche 80 million when we only have 

9 57 million in cash," do you have an understanding of 

IO what he meant by that? 

11 A. What we probably did is you can round-trip 

12 cash flow when you do tax equity financings. And so 

13 you can actually use -- there's a way to -- there's 

14 a way to get to that -- there is a way to get to 

15 that in the tax equity financings. 

16 So it's not like -- so let's say you 

17 have -- let's keep it easy. So investor in 

18 SolarCity. SolarCity has to -- and then SolarCity 

19 will contribute $50; investor will contribute $50. 

20 What you can do is -- what happens first 

21 is we tranche them, and then you take all the money 

22 and you retranche with us to give us our share. And 

23 so that's one way that you can solve a problem like 

24 this. 

25 Q. So you're taking the investor's money and 
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using it as SolarCity's contribution to the tranche? 

2 A. No, it's more just the sequence of the 
3 !ranching. 

4 Q. And the sequence would be SolarCity takes 

5 the customer's $50 and uses it as SolarCity's $50? 

6 A. No. You tranche the -- you tranche them 

7 first. 
8 Q. Okay. And then can you just give me a 

I 9 layman's explanation, then, maybe again --
10 A. Yeah. It's --
11 Q. -- as to how this --

12 A. -- it's not --
13 Q. -- 80 million works? 

14 A. There's nothing untoward about that. It's 

15 just -- and I don't even know if that happened in 
16 this situation, but that's one way where you can 

17 actually manage the draws on tax equity. 
18 Q. So where it says in this e-mail 

19 "57 million in cash," would that be an investor's 

20 57 million? 

21 A. No. We had the 57, from this e-mail. 

22 Q. Okay. And then is it that SolarCity 

23 actually needed $80 million of its own money to put 

24 in? 

25 A. Well, absent figuring something else out. 

I Because this -- the way this is written, 
2 it's kind of off the cuff, in my mind. It 
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the second bullet from the top, third bullet in 

2 Plan -- Liquidity Plan A, would be "AP hold of 

3 29 million starting June 20." 

4 Do you see that? 
5 A. Yes. 

6 Q. So that means SolarCity would stop paying
7 accounts payable a week earlier, on June 20th; 

8 right? 

9 A. Yes. 

IO Q. And that would reduce the cash that went 
11 out ofSolarCity by 29 million --

12 A. Correct. 

13 Q. -- in June; right? 

14 And these scheduled payments to be 

15 withheld were likely for bills that were already 
16 past due; right? 

17 A. No, I wouldn't necessarily say that. 

18 Q. Well, at the time, SolarCity certainly 
19 wasn't paying its bills early. 

20 Would you agree with that? 

21 A. No, I agree with that. But just because 
22 you're going to hold 29 million doesn't mean that 

23 you're not paying anybody. You can have -- you 

24 can -- like there's a cadence to it. 

25 So if somebody is -- it depends on the --
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who owns the accounts payable, like who the money is 

2 owed to. Sometimes you can make a payment on that 
3 doesn't -- it doesn't say, oh, we need -- we only 3 and then you take it out of somebody else. 
4 have 57 million, we have to tranche 80, what are we 4 So it's not -- it's not -- you can -- you 
5 going to do? It doesn't say that, to me. 5 can have -- accounts payable is like a -- you know, 
6 It says, we have to figure out how you're 6 it can go in for some people and come out for some 
7 going to solve it. 7 people. 
8 Q. Okay. And so they would --SolarCity -- 8 Some investors will get some of their 
9 A. All I'm -- all I'm saying, in the most 9 money. They might not get all ofit, but they'll 

10 simplistic way, is you can solve something like IO get some of it, just because we want to pay them 

11 this. 11 And then somebody else might -- because 

12 Q. Understood. 12 they're a brand-new account payable, you can wait on 
13 Is what you understood Mr. Ellis to say is 13 that one. 
14 SolarCity was going to have to find $23 million more 14 So I'm just saying that there's a cadence 

15 in order to tranche the full 80 million that was 15 to it, and it doesn't always mean that you just --

16 needed? 16 you're not paying anybody. 

17 A. Yes. And that's all these scenarios. 17 Q. Well, this says -- this e-mail says that 
18 Q. Um-hum. Well, these scenarios were 18 SolarCity was going to hold accounts payable 
19 necessary to satisfy the liquidity covenant in the 

20 revolver; right? 
21 A. Right. And it's done daily. 

22 Q. So looking at the third page of the 

23 e-mail, right, there's two bullets at the top. 

24 A. Okay. 

25 Q. And the third bullet -- or I guess it's 

19 beginning on June 20th, so no one was going to be 
20 paid beginning on June 20th. 

21 Do you see that? 
22 A. It says "a hold of29 million." 

23 Q. Right, And if you go ahead and look at 

24 the chart that's directly under that. do you see 
25 where the AP holds are? 
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And beginning after June 20, every dollar 

2 that was scheduled to be paid out in accounts 

3 payable out is deducted and not paid out under AP 

4 holds; right? 

5 A. Yeah. 

6 Q. So nobody was going to get paid, starting 

7 on June 20th, their accounts payable; that's 

8 correct, right? In Liquidity Plan A; right? 

9 A. Well, this says "AP out" and then it says 

10 "AP holds." 

11 Q. Right. 

12 A. So tell me how you're -- how you're 

13 interpreting that. 

14 Q. All right. Well, let's look at 621, 

15 follow that one all the way over to the right. 

16 You see the "Accounts Payable Out" has 

17 negative 5 million, and there's --

18 A. Doesn't that mean that comes out? 

19 Q. And "Accounts Payable Holds" has positive 

20 5 million. 

21 Do you see that? 

22 A. Yes. 

23 Q. And then if you look down at the bottom of 

24 "Accounts Payable Holds," it's got 29 million there. 

25 (Reporter clarification.) 

I Q. If you look at the bottom of"Accounts 

2 Payable Holds," it's got 29 million there. 

3 Do you see that? 
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4 A. But on Monday, it's -- it was 20 and we 

5 paid 10. 

6 Q. Right. I'm starting with June 20, 2016, 

7 because that's what this -- this plan contemplated 

8 that beginning on June 20, accounts payable were 

9 going to be held. 

10 A. Okay. They were held. 

11 Q. And all accounts payable were held, not 

12 just some portion of it; right? 

13 A. Based on this, yes. 

14 Q. And given the circumstances at the time, 

15 is it reasonable to believe that when an account 

16 payable was scheduled to be paid, that was the day 

17 that that payment was otherwise due, SolarCity 

18 wasn't paying the bills early; right? 

19 A. No. 

20 Q. And let's tum to Liquidity Plan B, which 

21 starts at --

22 (Reporter clarification.) 

23 Q. Just so the record is clear, SolarCity was 

24 not paying its bills early; is that correct? 

25 A. It was not paying them early, yes. 
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Q. Okay. Thank you.

2 So Liquidity Plan B was going to clear the 

3 liquidity covenant by just $2 million; right? And 

4 I'm at the third page of the e-mail at the very 

5 bottom. 

6 A. Is that this one (indicating)? 

7 Q. Yes. 

8 Where the highlight says, "Clear covenants 

9 by 2 million," that means that under Liquidity Plan 

10 B, the liquidity covenant would be cleared by 

11 $2 million; is that correct? 

12 A. Correct. 

13 Q. And then if you flip the page --

14 A. 4? 

15 Q. Yes. 

16 And in Liquidity Plan B, the third bullet 

17 says that SolarCity would stop paying its vendors 

18 the accounts payable a week earlier, on June 13th; 

19 right? 

20 A. Yes. 

21 Q. And that would reduce the cash that 

22 SolarCity spent by 75 million in June; right? 

23 A. Well, I thought that -- was it 75 or is it 

24 75 minus the 29? 

25 Q. Well, this says Liquidity Plan B would 
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stop paying payables a week earlier, so it would 

2 save more cash; right? 

3 A. Okay. But the Plan A says -- all I'm 

4 saying is Plan A was 29 million, so now you're 

5 starting this a week earlier, so it's 75, but I 

6 would assume that the 29 was already --

7 Q. Right. 

8 A. -- part of that. Okay. 

9 Q. And for at least some of these accounts 

IO payables, these were for vendors that were 

11 continuing to do work for SolarCity; is that 

12 reasonable to believe? 

13 A. Yes. 

14 Q. And so in Plan B, was SolarCity going to 

15 tell the vendors that they weren't going to be paid 

16 so they could decide whether they wanted to keep 

17 working for SolarCity for another three weeks? 

18 A. Yes. 

19 Q. So the vendors were told, we're not --

20 SolarCity wasn't going to pay --

21 A. From -- my recollection is they were told. 

22 Q. Did you tell them? 

23 A. I didn't tell them. 

24 Q. So what do you recall --

25 A. We --
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Q. -- about them being told? A. Probably.
Page 60 

2 A. We had a group of people that would manage 2 Q. Mr. Newell's prior e-mail, he describes a
3 AP and NR. 3 discussion with David Zalik at GreenSky. 
4 Q. Okay. And -- 4 Do you see that? 
5 A. And so I remember -- I can't say that 5 A. Yeah.
6 everybody was told, but I remember people being told 6 Q. And what is GreenSky?
7 because I heard, you know, they were -- they were 7 A. I don't know.
8 upset, some of them were upset. 8 Q. Was SolarCity discussing borrowing money
9 Q. The people who were owed the accounts 1 9 from GreenSky? 

IO payable were upset; right? IO A. Not that I know of.
11 A. Correct. 11 Q. And Mr. Newell recounts his conversation
12 Q. Not paying your vendors when the bills are 12 with Mr. Zalik about the holder in due course issue.
13 due has potential negative consequences for a 13 A. Um-hum.

I 14 business; right? 14 Q. And that issue is, would GreenSky inherit 
15 A. Yes. 15 the responsibilities of O&M if SolarCity filed for 
I 6 Q. But in this case, paying the bills on time 16 bankruptcy; right? 
17 or even when they were already past due would have 17 A. That's what it says.
18 also had the negative consequence of SolarCity 

[ 
18 Q. And what does "O&M" stand for?

19 violating the liquidity covenant; right? 19 A. Operations and maintenance.
20 A. Yes. 20 Q. And you said in your responding e-mail 
21 Q. Which plan did SolarCity go with, Plan A 21 that that was "the same approach as our other debt 
22 or Plan B? 22 providers." 
23 A. I don't know. 23 Do you see that? 
24 Q. Okay. You could set that e-mail aside. 24 A. I expect ...
25 A. But like l do -- I do -- 25 Yes, but these -- this was the part -- I 

I Q. There's no -- there's no --

2 MR. EHRLICH: There's not a question pending 
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3 MR. DAVENPORT: So we can mark the next one. 

4 (Small Exhibit 7 was marked.) 

5 BY MR. DAVENPORT: 

6 Q. Mr. Small, you've been handed an exhibit 

7 marked Small Exhibit No. 7, has a Bates stamp of 

8 TESLA00091855. 

9 (Witness reviews document.) 

10 A. Okay. 

11 Q. So this is an e-mail from Tim Newell and 

12 others -- or an e-mail chain between you, Tim 

13 Newell, and others at SolarCity on June 13, 2016; 

14 right? 

15 A. Um-hum. 

16 Q. Sir, your answers have to be --

17 A. Yes. 

18 Q. Thank you. 

19 Mr. Newell is vice president of financial 

20 products; is that correct? 

21 A. I believe so. 

22 Q. And did he report to you? 

23 A. For a while. 

24 Q. Was he reporting to you at the time that 

25 he sent this e-mail? 

Page 61 
' I believe this was the part of the business where we 

2 were financing solar assets instead of -- instead of 
3 putting them into tax equity facilities, we were 
4 just -- like it's -- you -- it would just be the 
5 person -- the homeowner owns the system, and then 
6 they can finance it with the tax credit. 
7 And so I think that's the -- that's the 
8 part of the business that Tim focused on at that 
9 point --

10 Q. Um-hum.
11 A. -- in growing that business. And so I
12 think that's -- those are the -- those are the 
13 loans, so to speak. 
14 Q. And so when you say that's the same
15 approach as the other debt providers, what other 
16 debt providers were you referring to? 
17 A. It was probably other -- there are
18 other -- this market is a big market now. It's 
19 actually where -- most residential solar systems are 
20 financed in this market. 
21 And so we talked to -- there's Mosaic. 
22 There are other companies that do this at that time. 
23 And so I would think it would be one of those -- I 
24 was meaning one of those other providers. 
25 Q. And so who would be the borrower for the 
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loan? 

2 A. The customer. 

3 Q. The customer. 

4 A. We would -- well, we didn't provide a 
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5 loan; we had a party provide the loan for us and 

6 then we got some economics from that. 

7 Q. You can set that document aside.

8 There were five different investment banks 

9 that were retained as financial advisors on the 

IO SolarCity side in connection with the Tesla 

11 acquisition; right? 

12 A. Right. 

13 Q. Do you recall who they were? 

14 A. B of A, CS, Deutsche. I can't remember

15 the other two. 

16 Q. Citi? 

17 A. Oh, Citi, yes. I should -- oh, I feel bad 

18 now. 

19 And then I don't know the fifth one. 

20 Q. Lazard.

21 Okay. And "CS" refers to Credit Suisse? 

22 A. Yes. 

23 Q. But Lazard was the only investment bank

24 that provided any advice concerning the Tesla 

25 acquisition to either the special committee or 
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I SolarCity; right? 

2 A. I don't -- I don't know that they were the 

3 only ones that provided advice. 

4 Q. Who else provided advice? 

5 A. Well, I mean, in a formal --1 don't know 

6 if in a formal capacity -- I can't recall if they 

7 helped, but they did -- they did come in and meet 

8 with us and tell us what they -- they gave us their 

9 views on the -- on the merger. 

IO Q. Did they give presentations to you? 

11 A. I can't remember. 

12 Q. Were their views reflected in any 

13 documents that you recall receiving? 

14 A. I don't know. 

15 Q. Okay. But Lazard was the only one to 

16 provide a fairness opinion or evaluation of 

17 SolarCity and Tesla; right? 

18 A. Yes. 

19 Q. And all of the non-Lazard banks were 

20 SolarCity lenders at the time; is that correct? 

21 A. Correct. 

22 Q. And you suggested hiring those other four 

23 banks because you thought that would help cause 

24 those banks to lend more money to SolarCity; right? 

25 A. Yes. 

Q. And you also expected it would help in

2 renegotiating the revolver before the Tesla 

3 acquisition closed; right? 

4 A. Yes. 
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5 Q. The non-Lazard banks were guaranteed to be

6 paid at least■■■I by SolarCity if the Tesla 

7 acquisition closed; is that correct? 

8 A. Yes, although I remember it being -- the 

9 actual payment being I million. But yes. 

IO Q. Why do you say you recall the actual 

11 payment being I million? 

12 A. Because that's what I thought it was. I 

13 remembered it being I million, but I've seen the 

14 e-mails, so we can go wit 

15 Q. If they were paid only I million, you 

16 would expect there to be e-mails reflecting that 

17 they were only paid I million; right? 

18 A. Yes. 

19 Q. And the non-Lazard banks, they had the 

20 ability to be paid up to $5 million; is that 

21 correct? 

22 A. Yes. 

23 (Small Exhibit 8 was marked.) 

24 BY MR. DAVENPORT: 

25 Q. Mr. Small, you've been handed an exhibit
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I marked Small Exhibit 8. For the record, it has a 

2 Bates stamp of TESLA00066549. 

3 (Witness reviews document.) 

4 A. Okay. 

5 Q. Okay. This is an e-mail exchange between 

6 you, Mr. Serra, and Lyndon Rive concerning the 

7 retention of investment banks; right? 

8 A. Correct. 

9 Q. And I want to turn to page 2 of the e-mail 

IO exchange and look at the top e-mail, which is 

11 Mr. Serra's e-mail to you and Lyndon Rive on July 13 

12 at 11:35 a.m. 

13 Do you see that there? 

14 A. Yep. 

15 Q. And he says, "And Rad can message - 2is 

16 minimum - but we can kick you out of the overall 

17 deal if you don't play ball and 4 is base case and 

18 to get to 5 Lyndon needs to feel like he got Libyan 

19 service from GS." 

20 A. I have no idea what "Libyan service" 

21 means --

22 Q. That was --

23 A. -- before you ask. 

24 Q. That was my question, and I'm disappointed 

25 that I -- maybe we'll find out later, but ... 
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A. Doesn't that violate some OF AC thing or

2 something? 

3 Q. Okay. You can set that document aside. 

4 To your knowledge, had SolarCity ever made 

5 multimillion-dollar side payments to encourage banks 

6 to lend it money like this? 
' 7 A. I would not characterize it like that.

8 Q. Well, has SolarCity ever made 

9 multimillion-dollar payments to the investment 

10 banking unit of a bank to encourage the bank to lend 

11 SolarCity money? 

12 A. 1 wouldn't characterize it like that 

13 either. 

14 Q. Well, it's a "yes" or "no" question, so 

15 you can say --

16 A. No. 

17 Q. No, it hasn't. 

18 Before the Tesla acquisition closed, those 

19 non-Lazard banks didn't give SolarCity a bridge 

20 loan; right? 

21 A. No. 

22 Q. And SolarCity's revolver was not 

23 renegotiated or extended pre close either; right? 

24 A. No. 

Q. And what do you recall about that

2 conversation? 
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3 A. He wasn't happy. He expressed that in a 

4 very clear way, but we still went ahead and did it. 

5 Q. What did Elon Musk say? 

6 A. He just said he wouldn't have done that. 

7 Q. Do you recall anything else that he said? 

8 A. No. 

9 Q. Do you recall anything specifically that 

10 he said? 

11 A. No. 

12 I was -- to give you a sense of where I 

13 was at the time, I was in New York with my family. 

14 I'm standing in a Whole Foods, and Lyndon calls me 

15 and says, Rad, Elon wants to talk to you. And so in 

16 the -- in the Whole Foods, I had this discussion 

17 with him. 

18 Q. Do you remember what aisle of the Whole 

19 Foods you were at? 

20 (Laughter.) 

21 A. No. It was in the front. Where do you go 

22 in a Whole Foods to have a quiet conversation? 

23 Q. Do you remember anything that either 

24 Mr. Rive or anyone else on the phone said? 

25 Q. How much were these non-Lazard banks paid 25 A. They didn't say anything, which I wouldn't
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I in total, if you recall? 

2 A. Well, based on the record, it should be 

3 $8 million. 

4 I don't count Lazard because we didn't --

5 I didn't engage them, But it was the four banks. 

6 Q. Well, 2 million was the minimum.

7 Do you know whether any of the banks got 

8 more than the 2 million minimum? 

9 A. Nobody got more than 2. 

IO Q. And --

1 I A. That was a painful experience. 

12 Q. What was a painful experience? 

13 A. Well, it was just -- you know, some people

14 weren't happy with making any payments. 

15 Q. Who was unhappy with making any payments? 

16 A. 

17 Q. 

18 that? 

19 A. 

20 Q. 

21 A. 

22 Q. 

23 A. 

24 Q. 

25 A. 

Elon. 

Did you have a discussion with Elon about 

Yes. 

When9 

Summer of 2016. 

Was it in person or on the phone? 

It was on the phone. 

Was it just you and he on the phone9 

No. Lyndon and Tanguy were on. 
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have expected them to, actually. 

2 Q. Do you recall whether that conversation 

3 was in July or August of 2016? 

4 A. It was probably -- I'm trying to remember 

5 when we were there. It was probably -- 1 think it 

6 was July, like sort of late July. 

7 MS. BOTN1CK: I think this should be 

8 Exhibit 10. 

9 MR. DAVENPORT: Okay. All right. We'll 

10 correct it, then. 

11 ( Discussion off the record.) 

12 (Small Exhibit 9 was marked.) 

13 BY MR. DAVENPORT: 

14 Q. Mr. Small, you've been handed an exhibit 

15 marked Small Exhibit No. 9. For the record, it has 

16 a Bates stamp beginning TESLA009 I 897. 

17 This is an e-mail between you and a 

18 Deutsche Bank employee named Riaz Ladhabhoy? 

19 A. Ladhabhoy, yeah. 

20 Q. And the e-mails are on July 20, 2016; 

21 right? 

22 A. Um-hum. 

23 Q. And the Deutsche Bank employee is asking 

24 for a short deck explaining the amendment and upsize 

25 request; right? 
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A. Yes.
2 Q. And do you know what amendment and upsize 
3 SolarCity was requesting at this time? 

1 4 A. No, but at this -- at this point, we were 
5 trying to place a bridge loan just to get more 
6 liquidity. 
7 And so I talked -- I spent a lot of time 
8 with Riaz and then the other banks to us, and we 
9 never got it. We tried really hard. You know, it 

IO was kind of an interesting process. 
11 But, yeah, that's the only -- that's the 
12 only time we didn't succeed in placing a debt 
13 facility. 
14 Q. And that was an upsize in the revolver? 

I 15 A. That's what we were trying to do, but we
16 were open to other structures. 
17 MR. DAVENPORT: Okay. Let's go off the record 

I, the undersigned, a Certified Shorthand 
2 Reporter of the State of California, do hereby 
3 certify: 
4 That the foregoing proceedings were taken 
5 before me at the time and place herein set forth; 
6 that any witnesses in the foregoing proceedings, 
7 prior to testifying, were administered an oath; that 
8 a record of the proceedings was made by me using 
9 machine shorthand which was thereafter transcribed 

IO under my direction; that the foregoing transcript is 
11 a true record of the testimony given. 
12 Further, that if the foregoing pertains to 
13 the original transcript of a deposition in a Federal 
14 Case, before completion of the proceedings, review 
15 of the transcript (X) was ( ) was not requested. 
16 I further certify that I am neither 
17 financially interested in the action nor a relative 
18 or employee of any attorney of any party to this 
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18 and take a . . . 19 action. 
19 THE VIDEOGRAPHER: We are off the record at 20 IN WITNESS WHEREOF, I have this date 
20 11 :04 a.m. 21 subscribed my name 

I 21 (Recess taken.) 22 Dated: May 25, 2019 
22 THE VIDEOGRAPHER: We are back on the record at 23 
23 11 :08 a.m. 24 
24 MR. DAVENPORT: Thank you for your time. 
25 have no further questions. 
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THE WITNESS: Great. Thank you. 
2 THE VIDEOGRAPHER: This is the end of today's 
3 deposition of Mr. Radford Small. We are off the 
4 record at 11 :08 a.m. The total number of media used 
5 was three, and it will be retained by Veritext. 
6 Thank you. 
7 MR. DAVENPORT: Thank you. 
8 (Whereupon, the proceedings were concluded 
9 at 11 :08 a.m.) 

10 
11 RADFORD SMALL 
12 
13 Subscribed and sworn to before me 
14 this __ day of ______ ,2019. 
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